J. Greenwood Esq.                                                                                   5th.  May 2009

Investigator

Local Government Ombudsman 

The Oaks No. 2

Westwood Way

Westwood Business Park                                                    Your Ref: 08 021 060B2/JG

Coventry CV4 8IB

Dear Mr. Greenwood 

Complaint against the former Kerrier District Council

Thank you for your letter of 28th April 2009.  It,  together with your discussions both with me and Mr. Powell of this Association,  have now been fully considered. 

I understand that one of the proposals  that you are initially and provisionally considering may be  appropriate for resolution of this Complaint is for the Ombudsman simply to recommend to Cornwall Council that they appoint a senior officer who has not been personally involved with this case to date to supervise the outstanding planning enforcement activities in this matter until it is disposed of. 

I make the following representation to you as to why such a proposal would not in fact be adequate in all the circumstances and why this Association in common with other significant stakeholder groups in this area believe that the situation here cries out for the Ombudsman to conduct a full formal investigation,  make a Decision and to issue a formal Report on the matter :-

(1)Incomplete material 

The Ombudsman’s office is not aware yet of the lengthy and adverse history of maladministration in this case. It simply does not have any of the detail necessary to assess the context of the matters at issue. Any assessment at this juncture would be summary and premature since the gravity of the maladministration alleged can only be weighed after consideration by the Ombudsman of the Council’s  conduct.   

In my Complaint dated 30th March 2009 I specifically stated under Para. (4) that the material sent to you then was only the minimum necessary to indicate what the broad basis of the Complaint was – it was an outline only.   I referred to the need to supply the  “great deal of documentary material relevant” in due course. 

(2) Public Interest – Breadth & Depth of public concern 

This is not a Complaint by one or several individuals.  It is a Complaint of maladminstration which represents the dissatisfaction of an extremely large number of individuals across an unusually wide spectrum of local opinion.

(a) The Helford River Association itself represents several hundred members.

      (b) The Mawnan Smith Parish Council was one of the first Parish Councils in    Cornwall to be awarded ‘Quality’ status. The views of Parish Councils are expected to be given increasing weight now that our District Council tier has been removed. The Mawnan Smith Parish Council were Co-Signatories of the Complaint of Maladministration dated 11th. July 2008. 

      (c) The Campaign to Protect Rural England Cornwall branch have now commenced an initiative to act against threats to the conservation of AONB’s like this one such is the concern that adverse development by failure in enforcement amongst other things is damaging the environment.  The Cornwall CPRE support this Complaint and are taking a keen interest in the outcome.  CPRE Cornwall represent another very significant swathe of opinion.

       (d) Gweek Protection Society was formed in the wake of Kerrier Councils failure to deliver an effective enforcement function at the upper reaches of another limb of the Helford River. The Ombudsman published his Report on 15th October 2002 (under Ref Nos 01/B/03884) which was scathing in its criticisms then of the Councils failures at that location.  The residents of Gweek have an exceptionally keen interest in our current Complaint to you since even now, some 7 years after that Report,  the Enforcement procedure has not been completed. 

         (e) A new campaigning group,   Port Navas Quay Preservation Ltd. with a website at www.preserveportnavasquay.co.uk,  has been formed this year in the light of amongst other things Kerrier Council’s failure in enforcement in the Helford River and Anna Maria creek in particular.

        (f) there has been both national and local newspaper coverage concerning the above failures in enforcement by the local authority.

            In the discharge of his responsibilities it is submitted that the Ombudsman must take into account the level of concern about the matters complained of which in this case is quite considerable and increasing. 

(3) Public Interest – the credibility of the administration of local government and that of the Office of the Local Government Ombudsman itself. 

Where failures occur in the administration of local government the only remedy available for all practical purposes is an investigation by the Ombudsman on Complaint to him by those adversely affected. The moral authority of an Ombudsman’s Report especially when published is effectively the only safeguard which the individual has against misfeasance or non-feasance by Councils.  It is the only practicable means by which the execution of local government can be made accountable in particular circumstrances. 

Where the situation warrants it,  an investigation in detail into allegations of maladministration  involving interviews of both Complainants and Council officers is the only satisfactory method of arriving at an informed assessment of the Council’s conduct.   The Ombudsman’s  is in effect the only Office invested with the powers to conduct such an investigation.  His views carry exceptional weight since he is totally independent.  He is  in a unique position to assess acceptable standards of administration by different Councils since he is regularly reviewing performances across the country.  

Our elected representatives themselves rely upon the Ombudsman’s Reports from time to time in order to compare the findings to the information which they were being given by their officers who very often had been  those responsible for the delivery of the service complained of. 

The Ombudsman may only have the power to make recommendations but the importance of his Report is in its independence and objectivity.  It ought to be and will be in this case the final catalyst for a long overdue change of approach by our local authority. 

This situation warrants an Ombudsman’s investigation in detail and publication of his findings in a Report in the light of the following exceptional circumstances :-

(a) Kerrier have ignored the previous Ombudsmans Reports dated 15th October 2002 (Ref Nos. 01/B/03884, 01/B/07935, 01/B/07936, 01/B/12605 and 01/B/12624) and 21st. June 2004 (Ref No. 03/B/00728).

The first recommended amongst other things that “the Council reviews as a matter of urgency the resources it has available for the enforcement of planning control, both in the Planning Department and in the Legal and Administration Section of the Chief Executive’s Department and satisfies itself that these aspects of its organisation are fit for the purpose.” 

The second repeated that recommendation and added that “ In implementing this recommendation the Council might usefully consider whether the assistance of an independent consultant might assist the review.” 

Kerrier had indicated an inclination to ignore the Ombudsmans recommendations in the first Report by rejecting his finding that they had failed to arrange a co-ordinated response to the enforcement situation complained of,  instead claiming that they “had endeavoured to co-ordinate action but the other agencies had been reluctant  participate and they could not be forced to do so.”   (See copy letter dated 11th March 2003 attached.)

            Kerrier’s refusal to accept the Ombudsmans previous findings have had 

            significant consequences.

            Not only are the enforcement proceedings which were the subject of the Ombudsman’s maladministration findings still,  in the 7 years since 2002,  unresolved  but  in the situation of which this Association and the others listed above currently Complain it is ironically the other Agencies of local government which are discovering Kerrier “reluctant to participate and they could not be forced to do so.” 

The failure of Kerrier to implement the recommendations of the Ombudsman is a situation sufficiently grave to warrant a full investigation since the credibility of local government generally and of the planning system in particular is being undermined.  

If the Ombudsman chose not to conduct that full investigation in the light of such disregard for his previous Recommendations then with the greatest respect it would also undermine the credibility of his own Office.

   (b) Kerrier have ignored the specific statutory duty imposed upon them by s85 of the Countryside and Rights of Way Act 2000 ie   The Council “ In exercising or performing any functions in relation to , or so as to affect land in an area of outstanding natural beauty  ….shall have regard to the purpose of conserving and enhancing the natural beauty of the area of outstanding natural beauty.”   This a clear duty to give priority in the delivery of enforcement action against breaches of planning control in AONB’s such as this.  

         Despite this,  and given that the unauthorised development could not have been more flagrant in a sensitive location which could not have been more heavily protected within this AONB  Kerrier’s enforcement procedures gave no specific recognition to the priority to be given to AONB’s.

         Even after it has been drawn to their attention there is little sign that proper weight is being given to this statutory duty.

(c)Kerrier have ignored the attempts of the Cornwall AONB Unit to take an   initiative at this location which would have made an important contribution to resolving matters.   The Unit’s proposed initiative was suggested by them to Kerrier in October 2007  but could not proceed without Kerrier’s participation.  Despite numerous reminders Kerrier has not responded at all.

(d) Kerrier have ignored detailed and constructive information and suggestions 

        based on professional advice as to the deployment of different statutory powers to resolve this breach of planning control provided to them by the Helford River Association.

        Amongst other things Kerrier were provided with copies of the documentation as used successfully in identical circumstances by other local authorities elsewhere in England but which Kerrier were unfamiliar with.

(4) Importance for the future provision of Planning Enforcement Service delivery

      One of the most disturbing features of this case is that despite all of the evidence above those in charge of the Enforcement function at Kerrier were unable to recognise its failure during the Councils Complaints process. The relevant Head of Service  referred instead to the fact that Kerrier was  “ assisting the One Cornwall Council in the design of its Planning Enforcement function by contributing to the design process using the best practice recognised by the Planning Advisory Service”. 

      In addition he referred to improvements to the service being reported to the Council’s Planning Committee. Unfortunately the situation at this location has never been included in any of the Enforcement Reports attached to the monthly Planning Committee meeting papers unlike many others which do not involve AONB’s so Councillors will not have been properly informed of the overall picture of performance. 

      The lack of recognition of the enforcement functions true performance by those in charge of it is ominous for arrangements under the new Council especially when it is being suggested that the new Council should use Kerrier’s experience as a model.  

      For that reason it is suggested that a full investigation and Report by the Ombudsman at this juncture would have an immense and beneficial influence on the administration of such services in Cornwall in the future.

      If the resolution of this Complaint is effectively delegated to an officer in the new Council then with great respect to whoever that individual might be, the opportunity for a totally independent objective review will be lost.   

For the reasons set out above I suggest that this Complaint warrants full investigation and Report by the Ombudsman.

Yours sincerely

R. Williams 

